Broadcasling Board of Governors 330 Independence Ave. SW T 2022034550
Untied States of America Conen Building, Room 3348 F 2022034585
Washington, DC 20237

June 3, 2009

Mara Verheyden-Hilliard

Law Offices, Partnership for Civil Justice Fund
617 Florida Avenue, NW

Washington, DC 20001

Re: National Committee to Free the Cuban Five, FOIA Appeal Request No. FOIA09-007

Dear Ms. Verheyden-Hillard:

The Broadcasting Board of Governors Access Appeal Committee met to consider your fee waiver and
the continued processing of the above FOIA request. The Access Appeal Committee is comprised of three
members: Marie Lennon, International Broadcasting Bureau (IBB) Chief of Staff, Vivian Gallups, Director of
the Office of Contracts, and Letitia King, Director of the Public Affairs Office.

The Appeal Committee determined that there was no initial waiver of fees. The National Committee to
Free the Cuban Five fell under the “Other Requesters” definition of 22 CFR § 503.7(2)(3) and the group was
entitled to two hours of search time with no charges. The Agency’s FOIA officer, Martha Diaz-Ortiz, narrowed
the request with the National Committee’s Gloria La Riva and provided those narrowed search results on March
11,2009. Ms. La Riva was also informed on that date that future searches would begin to incur charges.

On March 19, 2009, the Agency received a letter from yourself asking that the full search be completed
with a fee waiver. As discussed below, the Appeal Committee is denying the National Committee to Free the
Cuban Five a fee waiver. The National Committee is entitled to search results if they pay the estimated fees in
advance of the search. The FOIA officer has determined that fees for this search will exceed $250 and that

advance fees will need to be paid under 22 CFR § 503.7(d)(2). The FOIA officer’s fee estimation was sent to
you on June 3, 2009.

To qualify for a fee waiver, your request must either 1) be in the public interest because disclosure is
likely to contribute significantly to the public understanding of the operations or activities of the Government,
and 2) not be primarily in the commercial interest of the requester. See BBG Regulations, 22 C.F.R. §503.7.
Each portion of this test, that is that the disclosure of the requested records is "likely to contribute"
"significantly" "to the public understanding" of "operations or activities of the government," must be met in
order to qualify for a fee waiver. McClellan Ecological Seepage Situation v. Carlucci, 835 F.2d 1282, 1286
(9th Cir. 1987). Further, the public benefit from disclosure must be balanced against and outweigh the
commercial benefit to the requester. Indigence alone, without a showing of public benefit, is insufficient to
warrant a fee waiver. Ely v. U.S. Postal Service, 753 F.2d 163, 165 (D.C. Cir. 1985).

The Access Appeal Committee has determined that you do not meet the requirements for a fee waiver.
Your request for a waiver in fees is denied because the Appeal Committee has determined that disclosure of the
information would not contribute significantly to public understanding of government operations or activities
under 22 C.F.R. §503.7(¢)(1). As stated in the National Committee’s May 4, 2009 request, “[t]he information
requested will contribute to public understanding of government policy, and actions, regarding Cuba,
specifically contributing significantly to knowledge and understanding of employment and other payment and
contracts with Cuban citizens from the Office of Cuba Broadcasting and the Broadcasting Board of Governors.”
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However, the information that the Broadcasting Board of Governors employs journalists to cover
news events is already in the public domain. The Broadcasting Board of Governors website,
http://www.bbg.gov/index.cfm, clearly states that we are an independent U.S. government agency and that the
Office of Cuba Broadcasting is one of our broadcast organizations. Requests for information that is already in
the public domain, either in a duplicative or substantially identical form, may not warrant a fee waiver because
the disclosure would not be likely to contribute to an understanding of government operations or activities when
nothing new would be added to the public’s understanding. See Judicial Watch Inc. . Dep'’t of Justice, No. 03-
5093, 2004 WL 980826 at *18 (D.C. Cir. 2004). "

You also requested expedited processing of your request. As stated in your May 4, 2009 letter, the
National Committee believes there is an urgent need to “inform the public concerning actual or alleged
government activity affecting the peace and security of the United States, the people of Cuba and the people of*
Latin America.” You also quoted from the National Committee’s J anuary 23, 2009 request to further explain
“that media coverage in Miami, regarding the arrest and trial of the five men known as the ‘Cuban Five,” may
have had an influential and negative role in the outcome of their trial’> and expressed concern ‘that some of that
coverage may have been financed or otherwise supported by the U.S. government. It is of critical importance,
for the people of the United States and any defendant tried within U.S. jurisdiction, to be guaranteed the right to
an impartial jury trial free of harmful and prejudicial publicity.’

The Appeal Committee has determined that the National Committee does not demonstrate a compelling
need for expedited processing of your request. Under 5 U.S.C. § 522(a)(6)(E)(v), a requester can show
“compelling need” in one of two ways: by establishing that his or her failure to obtain the records quickly
“could reasonably be expected or pose an imminent threat to the life or physical safety of an individual”; or, if
the requester is a “person primarily engaged in disseminating information,” by demonstrating that an “urgency
to inform the public concerning actual or alleged Federal Government activity” exists. The Office of Cuba
Broadcasting’s media coverage of the trial would not have been broadcast in Miami. The Martis target
audience is in Cuba, not the U.S., and therefore any reporting done by these reporters was not on domestic
airwaves at the time of the trial. Furthermore, federal jurors are instructed not to read or watch media accounts
once a trial has begun, as their duty is to decide a case based only on the testimony and evidence presented
during the trial. See 11" Cir. Pattern Jury Instructions Criminal Cases, 592, (2003). Any pretrial publicity
concerns would have been addressed during voir dire for the jury panel. Asthe Agency’s release of requested
documents will not determine whether a particular jury member was influenced by the Agency’s media
broadcasts, the disclosure would not help to guarantee “the right to an impartial jury trial free of harmful and
prejudicial publicity” nor demonstrate that the Agency’s coverage “had an influential and negative role in the
outcome of their trial.” As discussed in the fee waiver denial discussion above, it has been found that there is
no urgency in the disclosures requested in this case.

Sincerely,

garie Lennon

Chair, Access Appeal Committee
Broadcasting Board of Governors

APPENDIX H-6



