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Marie Lennon

Chair, Access Appeal Committee
Broadcasting Board of Governors
330 Independence Ave. SW

Cohen Building, Room 3349
Washington, D.C. 20237

Sent via first class mail and Sfacsimile (202-203-45835)

Re: National Committee to Free the Cuban Five, FOIA Request # 09-007
Filed January 23, 2009
Appeal of Assessment of Search and Duplication Fees Sought to be Imposed
in Violation of 5 U.S.C. § 552(a)(4)(A)(viii)

Request for Reconsideration Regarding Fee Waiver Denial Where the Access
Commiittee Did Not Previously State a Determination Regarding Requestor’s
Status as Representative of the News Media

Dear Ms. Lennon:

This is an appeal on behalf of the National Committee to Free the Cuban Five under the
Freedom of Information Act, 5 U.S.C. § 552, et seq., regarding the above referenced FOIA
request. Specifically, this appeal pertains to the assessment of search and duplication fees in
violation of 5 U.S.C. § 552(a)(4)(A)(viii). In addition, please find herein an appeal and request
that the Access Appeal Committee reconsider its declination to recognize a fee waiver for the
requestor, including specifically as a “representative of the news media.”

A reply to this appeal is expected within the statutory 20-day period. Please do not

hesitate to contact undersigned counsel to discuss the underlying request and/or issues pertaining
to this appeal by phone or otherwise.
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Appeal of Assessment of Search and Duplication Fees Sought to be Imposed in Violation of
5 U.S.C. § 552(a)(4)(A)(viii)

By letter dated June 3, 2009, the BBG demanded payment in advance of an estimated
charge of $31,192.80 plus duplication costs in order to proceed with the processing of the
underlying Freedom of Information Act request filed on January 23, 2009. BBG further advised
this to be a “conservative” estimate and advised that it may demand substantially larger
unspecified payments from the National Committee to Free the Cuban Five.

Pursuant to the 2007 amendments to the Freedom of Information Act agencies may not
assess search fees or duplication fees if the agency failed to comply with the 20-day deadline for
issuing a determination as to the underlying FOIA request, see 5 U.S.C. § 552(a)(4)(A)(viii),
absent exceptional circumstances not asserted herein, see 5 U.S.C. § 552(a)(6)(B)(i) (notice to
requestor of assertion of unusual circumstances required to be made in writing within 20 day
determination period).

The request from the National Committee to Free the Five was filed on January 23, 2009.

A determination letter must, minimally, notify the requestor of the determination whether
or not to comply with the request and the reasons therefor, and of the right of the requestor to
appeal to the head of the agency any adverse determination. See 5 U.S.C. § 552(a)(6)(A)().

No determination letter issued within the 20-day period. Indeed, there was no response
whatsoever within the 20-day determination period and there was no extension of this period.
See 5 U.S.C. § 552(a)(6)(B)(i) (authorizing extension only under unusual circumstances and
upon written notification to requestor).

The National Committee to Free the Cuban Five, therefore, appeals to the Access Appeal
Committee to determine that search and duplication fees may not be imposed in this matter
pursuant to 5 U.S.C. § 552(a)(4)(A)(viii).

Request for Reconsideration Regarding Fee Waiver Denial

On the same day that the FOIA Officer imposed fees and costs in excess of thirty
thousand dollars, and with no upward limit, the Access Appeal Committee denied the appeal of
the constructive denial of the National Committee to Free the Cuban Five’s request for a fee
waiver,

Citing the BBG Regulations, the Access Appeal Committee determined that the release
of the material requested was not in the public interest and would not contribute to public
understanding of government policy and actions. We do not concur with this conclusion.

The Access Appeal Committee, however, did not consider or reach a determination as to

whether the National Committee is entitled to a fee waiver as a “representative of the news
media,” as such term is defined by the FOIA statute.
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The requestor, in its fee waiver request, represented that

The National Committee to Free the Cuban Five is a grassroots organization for
the purpose of research, documentation and dissemination of the case of the
“Cuban Five,” through printed publications, internet outreach, video
documentaries and communications to the media. . . . Its work includes addressing
the issue of the media coverage in the United States and communication to the
people of the United States regarding U.S. — Cuba relations.

Freedom of Information Act request, dated January 23, 2009.

The National Committee to Free the Cuban Five is a non-commercial use requester. It is
also a representative of the news media, in other words, an entity that gathers information of
potential interest to a segment of the public, which uses its editorial skills to turn raw materials
and information into a distinct work, and which distributes that work to an audience. See Nat'l
Sec. Archive v. Dep't of Def., 880 F.2d 1381, 1387 (D.C. Cir. 1989), cert. denied, 494 U.S. 1029
(1990). It presented itself as meeting these characteristics in its initial request, but this was either
not considered by the Access Appeal Committee or a determination was not reached.

We are requesting the Access Appeal Committee specifically address this issue.

In order to assist you to reach a correct and appropriate determination, we are including
additional supplementary information.

As above, the National Committee to Free the Cuban Five is an entity that gathers
information of potential interest to a segment of the public and which uses its editorial skills to
raw materials and information into a distinct work and which distributes that work to an
audience. The National Committee to Free the Cuban Five disseminates its work through a
variety of media formats, including hard copy, electronic dissemination and through audio-video
media.

Among those who publish materials on behalf of the National Committee to Free the
Cuban Five is freelance journalist Gloria La Riva, who signed and submitted the underlying
Freedom of Information Act request as a representative of that entity.

As you know, “because one of the purposes of the [FOIA] is to encourage the
dissemination of information in Government files . . . it is critical that the phrase ‘representative
of the news media’ be broadly interpreted if the Act is to work as expected. Id. (quoting 132
Cong. Rec. S14298 (daily ed., Sept. 30 1986) (remarks of Sen. Leahy).

The National Committee to Free the Cuban Five has published flyers, leaflets and
brochures on the subject of the subject of Cuba, U.S. policies, the incarceration of Cuban
nationals, and the failure of the United States to prosecute persons, including, Luis Posada
Carriles, who have engaged in acts of terrorism against Cuba. Materials are often disseminated in
both English and Spanish. See, e.g., Ex. 1 (leaflet in English), Ex. 2 (leaflet in Spanish), Ex. 3
(flier), Ex. 4 (brochure).
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The National Committee to Free the Cuban Five gathers and aggregates information from
an array of sources, uses editorial discretion in the selection and presentation of such materials,
and disseminates information of current interest to its audience and the public. See, e.g., Ex. 5
(25 page printout from web site of selected articles and source information). Please note Ex. 5 is
only a partial collection of such information assembled and disseminated by the National
Committee to Free the Cuban Five. If you wish to review additional information from prior
years, please so advise.

The National Committee to Free the Cuban Five also publishes advertisements conveying
and reporting information to the general public. See, e.g., Ex. 6 (full page advertisement in the
New York Times); Ex. 7 (full page advertisement in La Prensa).

The National Committee to Free the Cuban Five also periodically holds educational
seminars, as well as press conferences, to convey information. See, e.g., Ex. 8 (forum in
Washington, D.C.); Ex. 9 (report on press conference and speakers at National Press Club); Ex.
10 (photos and speakers from public forum).

Exhibit 11 reflects a printout from the web site of the National Committee to Free the
Cuban Five, which shows a selection from the broad range of means by which the National
Committee has used to convey information, including:

KPFA, Flashpoints, radio show (April 9, 2009)

Press conference (April 9, 2009)

Sin Sensura, Venezuelan radio (February 6, 2009) (spanish)
KPFA Morning Show (January 2, 2009) ’

Press conference (August 7, 2008)

WBAI radio (July 22, 2008)

Press conference (June 5, 2008)

Press conference (May 20, 2008)

KPFA, Flashpoints, radio show (May 19, 2008)

Press conference (January 31, 2008)

RTE, Irish radio (December 6, 2007)

Public forum, Toronto Canada (November 9, 2007)

Public speech to protest march participants (October 27, 2007)
Press conference (September 12, 2007)

Public presentation prior to U.S. Court of Appeals hearing (August 19, 2007)
Interview by National Committee to Free the Cuban Five of Leonard Weinglass
(August 1, 2007) .

KPFK’s Moring Review (June 6, 2007)

WLQY interview (May 14, 2007)

Press conference (April 11, 2007)

KPFA, Flashpoints (December 5, 2006)

KPFA, Flashpoints (September 12, 2006)

Press Conference (February 14, 2006).
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Again, these are only representative samples.

The requestor has a solid basis for expecting publication of news articles by freelance
journalist and National Committee to Free the Cuban Five representative Gloria La Riva, the
subject matter of which will encompass and shall also disseminate information that is
specifically requested by the instant Freedom of Information Act request.

Ms. La Riva’s work on this subject has been published in the past including for example:

¢ Gloria La Riva: Support for Cuban Five More Important Than Ever,
www.directaction.org.au, December, 2008

s On the Cuban Five and Luis Posada Carriles: An interview with human rights lawyer
Jose Pertierra, Counterpunch, April 6, 2007
Miami: a Refuge for Terrorists, Counterpunch, January 23, 2007
Anti-Castro Terrorist Gets Only 4 Years, Counterpunch, November 16, 2006
U.S. Asylum Would be a Huge Injustice, Sun-Sentinel, April 18, 2005 at A21

Ms. La Riva was interviewed by Al Jazeera-TV on September 12, 2008.

The National Committee to Free the Cuban Five has arrénged many media interviews of
persons who are primary actors or news makers. E.g., ABC-TV interview with Leonard
Weinglass and Wayne Smith.

Ms. La Riva represents herein through her counsel that she, as a freelance journalist and
as representative of the requestor, intends for the information sought by the instant FOIA request
to be disseminated through publication. As reflected above, there is a solid basis to expect
publication.

We believe and respectfully submit that there is no basis whatsoever for denial of the fee
waiver or for the imposition of fees and costs. We look forward to your review of this appeal
and your timely response.

Singerely,

AN~

Enclosures
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