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Washington, DC 20237

(202) 203-4585 fax

Sent via facsimile and certified mail

Re:  Freedom of Information Act Appeal
Request No. FOIA09-07

Dear Ms. Kenealy:

This is an appeal on behalf of the National Committee to Free the Cuban Five under the
Freedom of Information Act, 5 U.S.C. § 552, et seq., regarding the above referenced FOIA
request. Due to an urgency to inform the public and the Committee’s status as an organization
primarily engaged in the dissemination of information, as described in detail below, the
Committee is requesting expedited processing of this appeal pursuant to 5 U.S.C. §
352(a)(6)(E)(1) and 22 C.F.R. § 503.9(g).

As the BBG has ceased and refused to respond to communications from the Committee,
there has been no appeal official identified as required by 22 C.F.R. § 503.3(b) and none could
be discerned from the BBG’s FOIA website, regulations or guidelines. Accordingly, we are
requesting this appeal be forwarded to the Access Appeal Committee for immediate processing
pursuant to 22 C.F.R. § 503.3(d).

The bases for this appeal are the BBG’s belated retraction of its apparent grant of a fee
waiver to the Committee; the BBG’s failure to respond to the Committee’s request for expedited
processing; the BBG’s failure and refusal to respond to the Committee’s requests for
information; the BBG’s failure and refusal to process the Committee’s request despite the
Committee’s agreement that it will pay requested fees in order to receive the information
requested while reserving the right to challenge the imposition of fees; and the BBG’s failure and
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refusal to respond at all to inquiries regarding the Committee’s request including letters dated
March 19, 2009 and March 31, 2009.

On January 23, 2009, the Committee filed a Freedom of Information Act request with the
BBG requesting

[Alny and all records including data, contracts, memoranda, letters, alerts,
correspondence, applications, bulletins, e-mails, electronic postings, reports,
notes, images, balance sheets or any other materials in the possession of the
Broadcasting Board of Governors and Office of Cuba Broadcasting, regarding all
grants, payments and/or transfers to U.S. citizens, organizations and vendors, and
Cuban citizens who are employed by the U.S. media communications entities in
television, newspaper, radio and Internet, from the Office of Cuba Broadcasting
and the Broadcasting Board of Governors, from January 1, 1996 to the present.
Please also provide any and all records, including correspondence and contracts
regarding the purpose of those grants, payments and/or transfers from the BBG
and OCB to those individuals, organizations and vendors.

In its initial FOIA request, the Committee also included a request for a fee waiver and a
request for expedited processing, pursuant to the FOIA and the BBG’s FOIA regulations.

The BBG has never responded in writing to the Committee’s January 23 request.

In response to the Committee’s request, the BBG communicated with the Committee
orally to indicate and seemingly, to facilitate, processing of the January 23 request. To help
facilitate processing, and due to the urgency of informing the public, the Committee provided to
the BBG an initial list of 34 reporters for which it was seeking information. This was not a
narrowing of the request but a good faith effort to facilitate expedition of the BBG’s processing,

On March 11, the BBG provided to the Committee a summary chart that it had compiled
from information pulled from a database identifying 16 persons as “vendors” from the
Committee’s initial list. For each “vendor,” the BBG disclosed the “Date(s) Contracted,” and
“Amount Paid.” On March 17, the BBG supplemented this production by disclosing the “Type of
Service” for each “vendor.” The BBG informed the Committee that the information provided
was from information entered into a database, not the contract itself, The BBG conducted this
processing and disclosure without the charging of any fees.

This has been the extent of the BBG’s production. The BBG has not searched for and has
not provided any of the underlying documents that were specifically requested, including, among
other things, contracts and correspondence. The BBG has not produced the material at hand from
which it was able to create this summary list.

On March 17, 2009, the BBG then informed the Committee that it would impose fees for

any further search for information responsive to the FOIA request, including, among other
things, minimal information similar to that already provided as well as a search for contracts and
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underlying documents, which were specifically requested in the January 23 letter. See March 17,
2009 Email from Martha Diaz-Ortiz.

The BBG has never provided a written response to the FOIA dated January 23, nor has it
provided any information as to bases for determinations or appeal rights. The BBG is in violation
of its obligations under the FOIA.

The Committee objected to this incomplete processing of and belated imposition of fees
on the FOIA request in a letter dated March 19, 2009. The letter was first sent by email, which
the BBG had been using to communicate with and transmit information to the Committee. After
this transmission, the Committee was then informed that the BBG would not accept this
communication by email and was given a fax number to which the March 19 letter was promptly
transmitted on the same day. See March 19, 2009 Email correspondence between Mara-
Verheyden-Hilliard and Martha Diaz-Ortiz.

In addition to objecting to the BBG’s belated imposition of fees to complete its obligation
to process the Committee’s request, for which the Committee had properly requested a fee
waiver and for which the BBG had begun to disclose information without the charging of fees,
the March 19 letter restated the urgent need to inform the public and offered to tender a portion
of any required advance payment, under challenge, to procure disclosure of the information
requested. The Committee requested a written estimate and breakdown of the fees the BBG was
seeking to impose. Also, in another effort to facilitate expedited processing, the BBG provided a
spreadsheet of specific requested information, which the Committee prioritized and to which any
payment tendered under challenge should be applied. This was not a narrowing of the
Committee’s request, but another good faith effort to facilitate processing due to the urgent
nature of the request. '

The BBG has never responded to the March 19 letter. When Gloria La Riva of the
Committee attempted to inquire as to the status of the processing of the request regarding the
specific information set forth in the March 19 spreadsheet as well as any forthcoming response to
the issues raised in the letter, she was told that there would be no further communication directly
with the Committee but that all correspondence must be in writing and with the office of the
Partnership for Civil Justice, which represents the Committee.

Accordingly, this office sent a letter that same day, on March 31, 2009, to the BBG at the
fax number that had been previously provided. The March 31 letter inquired as to the status of
any response to the March 19 letter. It reiterated the positions set forth in the March 19 letter.
The letter again restated the urgent nature of the information requested and again offered to
tender payment under challenge to procure disclosure of the information in the spreadsheet.
There has been no response whatsoever to the March 31, 2009 inquiry.

Copies of all written communications with the BBG are provided herein.
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The Committee’s Request for a Waiver of Fees

The BBG has failed to formally respond to the Committee’s request for a waiver of fees
which was included, pursuant to the FOIA, in the January 23, 2009 request. Indeed, the BBG
began processing and disclosing responsive information without imposing, indeed without even
notifying the Committee that it may impose, any fees. Accordingly, the Committee has
proceeded on the basis that BBG granted the waiver request. The fee waiver request was not
limited to a certain subset of records, but applied to the entire request, including the documents
for which the BBG now seeks to impose fees. As demonstrated below, the Committee is entitled
to a waiver of all fees associated with this request pursuant to the FOIA.

The BBG was obligated by statute to respond to the request for a waiver of fees within 20
days of the request. 5 U.S.C. § 552(a)(6)(A)(i). Having failed to object to the Committee’s
request for a fee waiver request when it was required by statute to do so and having proceeded
with a search and disclosure of information, the BBG cannot now seek to impose fees for
additional searches that may be required.

As explained in the request for a fee waiver in its January 23, 2009 FOIA request, “[t]he
disclosure of the requested information is in the public interest because it is likely to contribute
significantly to public understanding of the operations and activities of the government.” January
23,2009 FOIA request at 1. The information requested will contribute to public understanding of
government policy, and actions, regarding Cuba, specifically contributing significantly to
knowledge and understanding of employment and other payment and contracts with Cuban
citizens from the Office of Cuba Broadcasting and the Broadcasting Board of Governors.

Furthermore, as the Committee explained in its January 23 request, it has no commercial
interest in the information requested, and the information “is not intended to be used for
commercial purposes, but for the dissemination to the public and for public education. All
information received shall be published and made available electronically for public access.”
January 23, 2009 FOIA request at 1.

As explained in the January 23, 2009 FOIA request, “The National Committee to Free the
Cuban Five is a grassroots organization for the purpose of research, documentation and
dissemination of the case of the ‘Cuban Five.”” January 23, 2009 FOIA request at 1. The
Committee disseminates information through printed publications, internet outreach, video
documentaries and communications to the media. Through a network of more than 300
committees throughout the world that collaborate with the Committee, the organization’s
findings on the case are distributed nationally and internationally to hundreds of thousands of
people. The Committee regularly holds press conferences which transcripts are disseminated to
more than 650 media contacts from the U.S. and internationally. Much of the Committee’s
information and declarations have been used as source material by the press. The Committee has
organized hundreds of academic forums at universities to raise awareness of the case of the
‘Cuban Five.” The Committee regularly distributes monthly bulletins on the Internet to its list of
thousands of supporters.

APPENDIX H-4



The January 23, 2009 FOIA request submitted that “[t]he Committee also works in
support of understanding and promoting better relations between the people of the United States
and the people of Cuba. Its work includes addressing the issue of the media coverage in the
United States and communication to the people of the United States regarding U.S. — Cuba
relations.” January 23, 2009 FOIA request at 1 — 2.

Accordingly, as disclosure of the information requested is in the public interest because it
islikely to contribute significantly to public understanding of the operations and activities of the
government, the information requested will not be used for commercial purpose, and the
Committee is primarily engaged in the dissemination of this type of information, the Committee
is entitled to a complete waiver of fees associated with processing the January 23 request
pursuant to the FOIA. 5 U.S.C. § 552(a)(4)(A)(iii); 22 C.F.R. § 503.7(¢). Moreover, the BBG
failed to formally respond to the Committee’s request for fee waiver as mandated by the FOIA
and in fact began processing and disclosing information pursuant to the FOIA without the
charging of fees.

The Committee’s Request for Expedited Processing

As above, the Committee’s January 23, 2009 FOIA request also included a request for
expedited processing pursuant to the FOIA because of the urgent need to inform the public
concerning actual or alleged government activity.

The Committee explained there was an urgent need to inform the public of actual or
alleged government activity affecting the peace and security of the people of the United States,
the people of Cuba and the people of Latin America. It further explained that “media coverage in
Miami, regarding the arrest and trial of the five men known as the ‘Cuban Five,’ may have had
an influential and negative role in the outcome of their trial” and expressed concern

[That some of that coverage may have been financed or otherwise supported by
the U.S. government. It is of critical importance, for the people of the United
States and any defendant tried within U.S. jurisdiction, to be guaranteed the right
to an impartial jury trial free of harmful and prejudicial publicity.

January 23, 2009 FOIA request at 2.

The Committee again expressed the urgent public concern in its March 19, 2009 letter to
the BBG offering to tender payment, under challenge, for specifically identified information. In
its March 31, 2009 letter, the Committee again reiterated this urgency and offer to tender
payment under challenge for the specifically identified information. The BBG was obligated by
statute to respond to the request for expedited service within 10 days of the request. 5 U.S.C. §
552(a)(6)(E)(ii)(I). The BBG has never formally responded to the January 23 request for
expedition, but began to process and disclose information without any notice of denial. The BBG
has never responded to the Committee’s March 19 or March 31 letters.

The minimal disclosure by the BBG evidences that the government of the United States

paid journalists who purported to be independent and who were also covering the trial taking
place in Miami of five Cuban men being prosecuted by the U.S. government, some of whom
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have been sentenced to life in prison. This is a stunning fact and a matter of great concern that
requires immediate and full disclosure of the nature of the payments, contracts and related
communications in order for the public to know whether the trial and deliberative proceedings
were improperly influenced.

Certainly there is an urgency to inform the public of actual or alleged government activity
regarding payments to media that may affect the fairness of judicial proceedings in the United
States. That the Cuban Five remain imprisoned through a trial that may have been prejudiced by
government activity only enhances this urgency. Expedited disclosure of the information
requested is necessary to allow the public to act timely to ensure the fairness and impartiality of
the U.S. justice system.

There is currently pending before the Supreme Court an appeal request from the five
Cubans convicted in U.S. Court. The matter is one of urgent and public concern. A writ of
certiorari to the U.S. Supreme Court was filed on January 30. The government is expected to
submit a reply on May 6. The question of whether there was undue and prejudicial influence on
the Miami jury by the Miami media and whether the U.S. government was itself involved in
influencing the media is a significant issue. It is inappropriate for the government to withhold
this information. Supporting the Writ of Certiorari are twelve amicus curiae briefs, including
from ten Nobel Prize recipients, from the Mexican Senate and hundreds of parliamentary
members from the European Union, Panama, Brazil, Germany, the United Kingdom, Belgium
and other countries. Other authors of the briefs are the National Association of Criminal Defense
Lawyers, the National Lawyers Guild, the National Jury Project, etc.

Furthermore, the U.S. government is currently making determinations about relations
with the people of Cuba including economic policies that have dramatically affected the lives of
people in the United States and Cuba. In the United Nations General Assembly, 185 countries
have voted to call on the United States to lift the almost 50-year-old blockade of Cuba (and only
three opposing). The economic damage caused by the blockade is estimated conservatively in the
hundreds of billions in current U.S. dollars. In the wake of the devastating hurricanes of last fall
the U.S. government still refused to lift the blockade to allow reconstruction of the 500,000
damaged or destroyed homes. When Cuba offered to send 1,100 medical doctors fully equipped
with field hospitals and medicine to help the people of New Orleans after Hurricane Katrina in
2005, the U.S. government would not accept the offer leaving U.S. residents without this
support. The blockade has severely affected the medical treatment of children in Cuba including
those who need access to cancer drugs and sophisticated transplant technologies. These policies
are currently under review.,

This request is a matter of great urgency so that the people of the United States, and their
elected officials, can be fully informed as to activities that impact the future of the people of the
United States and can make decisions in the immediate that are based on an honest
understanding of the situation at hand. If the basis for information circulating about the activities
of Cuba, including through the Cuban Five, have been press articles written by journalists
secretly on the payroll of the U.S. government, it is imperative that the lack of neutrality of the
articles and information conveyed therein be identified. This request is critical to the effort at
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transparency that is required in order for there to be an accurate accounting and assessment of the
activities of the United States government in regard to Cuban relations.

As above, and as explained in its January 23, 2009 FOIA request, the Committee is
primarily engaged in disseminating this type of information to the general public. The
Committee researches, documents and disseminates information through printed publications,
internet outreach, video documentaries and communications to the media.

Accordingly, as there is an urgent need to inform the public and the Committee is
primarily engaged in the dissemination of this type of information, the Committee is entitled to
expedited processing for its January 23, 2009 FOIA request. See 5 U.S.C. § 552(a)(6)(E)(i); 22
C.E.R. § 503.9(g)(2).

The BBG’s Incomplete Processing of the Request

As the Committee noted in its March 19, 2009 letter, while the BBG has provided some
information responsive to the January 23, 2009 FOIA request, which information consists of
names, contract dates, monies paid and “type of services” for certain individuals, this
information does not fully respond to the request. No underlying documents, which were
specifically encompassed by the request, have been provided. The Committee has been provided
no information since transmitting its March 19 letter to the BBG.

Moreover, the BBG has informed the Committee that the minimal information provided
thus far was gathered from information entered into a database, not a complete search of the
BBG’s records. March 17, 2009 Email from Martha Diaz-Ortiz to Gloria La Riva. As above, the
BBG seeks to improperly impose fees for any further search for information responsive to the
FOIA request, including, among other things, information that is already accessed in order to
provide its summary information, as well as a search for underlying documents. As above, the
Committee objects to this improper imposition of fees, where the Committee has properly
requested and is entitled to a fee waiver and where the BBG began to process and disclose
information without the charging of fees.

In its March 19, 2009 letter, the Committee acknowledged the BBG’s search of the
database and also requested that

To the extent that such [responsive] information exists in electronic form, as
contained in the referenced database for example, we request that the information
be produced in electronic form on disk. Where such information existed initially
in paper form that has already been scanned into .pdf or other format, we request
that such information also be provided on disk.

March 19, 2009 FOIA request at 3.

As set forth in the Committee’s March 19, 2009 letter,

There has been no denial of any portion of the Committee’s request. No objection
has been raised and no exemption has been asserted regarding the information
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sought in the request. Yet BBG has not disclosed, among other things, any grants,
contracts, correspondence or communications including emails and/or reports.
March 19, 2009 Letter to BBG at 3.

Moreover, in its initial January 23 request, the Committee requested that, pursuant to the
FOIA,

If this request is denied in whole or in part, please provide the basis for each such
denial or deletion by reference to the specific exemption of the Act which you
assert is applicable.

January 23, 2009 FOIA request at 3.

The Committee reiterated this request in its March 19 letter, setting forth that “[i]f the
BBG is denying the Committee’s request, in whole or in part, please set forth in writing the
reasons for any such denial as well as any process for appeal.” March 19, 2009 Letter to BBG at
3. The Committee has never been informed of any reasons for denial, as is required by the FOIA.
Indeed, the BBG began processing and disclosing information without asserting any such denial.
The Committee has never been informed of any right to and any process governing appeal of any
such denial, as required by the FOIA.

The BBG’s Failure and Refusal to Communicate with the Committee

The BBG has now ceased and refused to communicate with the Committee or its
representatives regarding its January 23, 2009 FOIA request. This is in clear contravention of the
FOIA, which does not countenance such arbitrary and capricious actions, see 5 U.S.C. §
552(a)(4)(F), and the BBG’s obligation under the FOIA to communicate with requesters to
facilitate processing of FOIA requests. In amending the FOIA through the OPEN Government
Act 0f 2007, Congress found that “the American people firmly believe that our system of
government must itself be governed by a presumption of openness.” The White House issued a
Memorandum for the Heads of Executive Departments and Agencies dated Jaruary 21, 2009
which states in part, “All agencies should adopt a presumption in favor of disclosure, in order to
renew their commitment to the principles embodied in the FOIA, and to usher in a new era of
open Government.” The BBG’s refusal to communicate with the Committee in lieu of
compliance with the FOIA is clearly not a presumption of openness. Surely openness does not
allow an agency to arbitrarily choose to ignore FOIA requests and communications by the
requester.

We are requesting the BBG complete the processing of the Committee’s FOIA request
and disclose responsive information without the charging of fees and in an expedited manner, as
required by the FOIA. We are requesting records in electronic format where so maintained.

However, as stated and re-stated, the urgency of informing the public is so great that the
Committee is willing to tender payment, under challenge while this appeal is pending, for the
processing of information. Again, while the Committee seeks a full response to its request, it has
identified particular information that it is prioritizing, as reflected in the spreadsheet attached and
previously provided to the BBG.
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We wish to resolve this matter expeditiously and amicably, and without the need for
litigation. As above, we are requesting expedited processing of this appeal and, accordingly,
expect a response within 10 days. Please feel free to contact us with any questions.

Sincerely,
( -
M\M&wwﬁﬂu AU J
Mara Verheyden-Hilliard

Enclosures
cc: Martha Diaz-Ortiz, BBG FOIA Officer
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